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1. Constitution and Incorporation 
 

1.1 Companies Act Modified 
 
The provisions of the Companies Act 1993 ("the Act") are negated, 
modified, adopted and extended by this constitution. 

 

1.2 Definitions 

 
 In this constitution, unless the context otherwise requires, the following 

words and expressions have the meanings given to them in this 
clause: 

 
 "Act" means the Companies Act 1993. 
 
 "Alternate Director" means a Director appointed pursuant to 

clause 15.7.1. 
 
 "Amalgamation" means the completed act of the company and one or 

more other companies amalgamating pursuant to Part XIII of the Act 
and continuing as one company, which may be one of the 
amalgamating companies or may be a new company. 

 
 "Annual Meeting" means a meeting of shareholders held pursuant to 

clause 13.1. 
 
 "Balance Date" means the date adopted by the company as the end of 

its financial year for the purpose of its annual financial statements. 
 
 "Board" means the Directors numbering not less than the required 

quorum acting as the Board of Directors of the Company. 
 
 "Call" means a resolution of the Board under clause 8.1 requiring 

shareholders to pay all or part of the unpaid amount of the issue price 
of any shares and, where the context requires, means the obligation of 
a shareholder to meet the amount due pursuant to such a resolution. 

 
 "Class" and "class of shares" means a class of shares having attached 

to them identical rights, privileges, limitations, and conditions. 
 
 "Chairperson" means the Chairperson of the Board, elected under 

clause 18.1.1 or appointed under clause 18.1.3. 
 
 "Company" means  Invercargill City Holdings  Limited. 
 
 "Constitution" means this constitution of the company and all 

amendments to it from time to time. 
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 "Director" means a person appointed and continuing in office for the 
time being, in accordance with this constitution, as a Director of the 
company. 

 
 "Distribution" shall have the meaning given to that term in the Act. 
 
 "Dividend" shall have the meaning given to that term in the Act. 
 
 "General meeting" means any meeting of shareholders, other than an 

interest group meeting. 
 
 "Interest Group" shall have the meaning given to that term in the Act. 
 
 "Interests Register" means a register kept by the company at its 

registered office as required by section 189(1)(c) of the Act. 
 
 “LGA 2002” means the Local Government Act 2002 or any subsequent 

amending or replacing legislation. 
 
 “Local Authority” has the same meaning as is given to that term in the 

LGA 2002. 
  
 “Major Transaction” means: 
 
 (a) the acquisition of, or an agreement to acquire, whether 

contingent or not, assets the value of which exceeds ten 
percent (10%) of the value of the assets of the company before 
the acquisition;  or 

 
 (b) the disposition of, or an agreement to dispose of, whether 

contingent or not, assets of the company the value of which 
exceeds ten percent (10%) of the value of the assets of the 
company before the disposition;  or 

 
 (c) a transaction that has or is likely to have the effect of the 

company acquiring rights or interests or incurring obligations or 
liabilities, including contingent liabilities, the value of which 
exceeds ten percent (10%) of the value of the assets of the 
company before the transaction; 

 
 (d) but does not include any transaction entered into by a receiver 

appointed pursuant to a security over any assets of the 
company or any event relating to any other company or 
organisation for which the shareholder’s approval or 
shareholder’s approval in general meeting is not otherwise 
required.” 

 
 "Managing Director" means a Director who is appointed under 

clause 20 as an employee of the company, with the responsibility for 
the management of the company (together with any other employee). 
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 "Month" means calendar month. 
 
 "Ordinary Resolution" means a resolution approved by a simple 

majority of the votes of those shareholders entitled to vote and voting 
on the question or such other meaning given to that term from time to 
time by the Act. 

 
 "Ordinary Share" means a share which confers on the holder: 
 
 (a) The right to vote at meetings of shareholders and on a poll to 

cast one vote for each share held; 
 
 (b) Subject to the rights of any other class of shares, the right to an 

equal share in dividends and other distributions made by the 
company; and 

 
 (c) The right to an equal share in the distribution of the surplus 

assets of the company on its liquidation. 
 
 “Organisation” means any partnership, limited partnership, trust, 

arrangement for the sharing of profits, union of interest, co-operation, 
joint venture, or other similar arrangement.  

 
 "Register" means the register of shares required by clause 5 of this 

constitution and section 87 of the Act to be kept. 
 
 "Registrar" means the Registrar of Companies appointed under 

section 357(1) of the Act. 
 
 "Securities" has the same meaning as in the Securities Act 1978. 
 
 "Share" means a share in the company. 
 
 "Shareholder" means a person: 
 
 (a) Registered in the register as the holder of one or more shares; 

or 
 
 (b) Until the person's name is entered in the register, a person 

named as a shareholder in the application for registration of 
the company at the time of registration of the company; or 

 
 (c) Until the person's name is entered in the register, a person who 

is entitled to have that person's name entered in the register 
under a registered amalgamation proposal as a shareholder in 
an amalgamated company. 

 
 "Solvency Test" shall have the meaning given to that term in the Act. 
 



4 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

 "Special Meeting" means any meeting called pursuant to clause 13.2. 
 
 "Special Resolution" means a resolution of shareholders approved by a 

majority of 75 per cent of the votes of those shareholders entitled to 
vote and voting on the question. 

 
 “Terms of Issue” means the terms or conditions attaching to a security 

by agreement or before issue whether by reference to this constitution 
or as expressly set out or as implied by law or otherwise as they may 
be duly modified from time to time and which determines the rights, 
privileges and obligations of a holder of that security. 

 
 "Working Day" means a day of the week other than: 
 
 (a) Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, 

the Sovereign's Birthday, Labour Day, and Waitangi Day;  
 
 (b) A day in the period commencing with the 25th day of 

December in any year and ending with the 2nd day of January 
in the following year; 

 
 (c) If the first day of January in any year falls on a Friday, the 

following Monday; and 
 
 (d) If the first day of January in any year falls on a Saturday or 

Sunday, the following Monday and Tuesday. 
 
 "Writing" includes all modes of representing or reproducing words, 

figures or symbols in a visible form including reproduction by facsimile 
machine. 

 

1.4 Words importing the singular include the plural and vice versa. 
 

1.5 A reference to a person includes any firm, company or other body 
corporate. 

 

1.6 Words importing one gender include the other genders. 
 

1.7 Subject to this clause 1, expressions contained in this constitution bear 
the same meaning as specified in the Act at the date on which this 
constitution becomes binding on the company. 

 

1.8 A reference to a clause means a clause of this constitution. 
 

1.9 The clause headings are included for convenience only and do not 
affect the construction of this constitution. 
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2. Issue of Shares  

 

2.1 Board May Issue Shares 
 
 2.1.1 As at the date of this constitution the company has 

101,825,202 shares numbered 1 – 101,825,202.  
 
 2.1.2 Subject to the Act, this constitution and the terms of issue of 

any existing shares, any share in the company may be issued 
with such preferred, deferred or such other special rights or 
such restrictions whether in regard to dividend voting return of 
capital or otherwise as the company may determine from time 
to time by special resolution. 

 
 2.1.3 All new shares shall before issue be offered to such persons 

who as at the date of the offer are entitled to receive notices 
from the company of general meetings in proportion as nearly 
as the circumstances admit to the amount of the existing 
shares which are held by such shareholders respectively.    
Every offeree may accept or decline the offer but shall not be 
entitled to transfer their rights except pursuant to clause 4 
hereof as if the rights to such new shares were shares for the 
purposes of such clause.   The offer shall be made by notice 
specifying the number of shares offered and limiting a 
reasonable time within which the offer if not accepted or 
transferred will be deemed to be declined and after the 
expiration of that time (if the offer is not accepted or 
transferred) or on the receipt of an intimation from the person 
to whom the offer is made that he or she declines to accept the 
shares offered the company shall offer such shares on similar 
terms pro rata to all shareholders who subscribed for all of the 
shares to which they were entitled in the prior offering provided 
however that shareholders will be offered shares of the same 
class as the shares they hold.   The company may dispose of 
any new shares which (by reason of the ratio which the new 
shares bear to shares held by persons entitled to an offer of 
new shares) cannot in the opinion of the Directors be 
conveniently offered under this clause. 

 
 2.1.4 Subject to the provisions of sections 68 to 75 of the Act any 

preference shares may with the sanction of an ordinary 
resolution be issued on the terms that they are or at the option 
of the company are liable to be redeemed or converted into 
other shares on such terms and in such manner as the 
company before the issue of the shares may by special 
resolution determine. 

 
 2.1.5 The redemption or conversion of any shares may be effected 

on such terms and in such manner as may be prescribed in the 
terms of issue of those shares. 
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 2.1.6 Preference shares may be issued at different times and with 

different terms including terms as to rates of dividend, dates of 
payment of dividends, dates and manner of redemption or 
option redemption, conversion or optional conversion, discount 
votes at general meetings and rights to participate in 
distributions (subject to such pari passu  ranking of preference 
shareholders inter se in respect of their entitlements as may be 
determined by the terms of issue of the preference shares). 

 
 2.1.7 Any variations or differences in the terms of issue of such 

preference shares shall be deemed not to be a modification, 
abrogation or alteration of the rights of the holders of previously 
issued preference shares so long as the terms of issue of any 
previously issued preference shares shall have reserved the 
right of the company to make further issues upon terms so 
varied or differing and the terms of issue and the amount or 
proportion of the relevant class which may be so issued are set 
out or summarised on the share certificates for the shares of 
that existing class. 

 
 2.1.8 Subject to any contrary terms of issue of any class of 

preference shares all holders of such preference shares shall, 
in respect of such shares, rank pari passu with each other as to 
priority in payment of any amounts which are or become owing 
on redemption or upon a return of capital upon a liquidation, 
pro rata according to the aggregate of such amounts payable 
in respect of each share ahead of the holders of ordinary 
shares. 

 
 2.1.9 The Board may with the approval of an ordinary resolution: 
 
  (a) Consolidate and divide the shares or any class of shares 

in the company in proportion to those shares or the 
shares in that class; 

 
  (b) Subdivide the shares or any class of shares in the 

company in proportion to those shares or the shares in 
that class. 

  
 2.1.10 Without limiting clause 2.1.2 the company may issue unpaid 

uncalled shares with such provision for the call as the board 
thinks fit. 

 

2.2 Class Rights 
 
 2.2.1 If at any time the share capital is divided into different classes 

of shares the rights attached to any such class (unless 
otherwise provided by the terms of issue of the shares of that 
class) may whether or not the company is being wound up be 
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varied with the consent in writing of the holders of three-fourths 
of the issued shares of that class or with the sanction of an 
extraordinary resolution passed at a separate general meeting 
of the holders of the shares of that class.   To every such 
separate general meeting the provisions of this constitution 
relating to general meetings shall apply except as varied by 
clause 2.2.2. 

 
 2.2.2 When there is only one shareholder in a class of shares then 

the necessary quorum for a separate general meeting shall be 
one but otherwise two persons holding or representing by 
proxy one-third of the issued shares of that class and may 
constitute a quorum.   At any such general meeting any holders 
of shares of that class present in person or by proxy may 
demand a poll. 

 
 2.2.3 The rights conferred upon the holders of the shares of any 

class issued with preference or other rights shall not be 
deemed to be varied by the creation or issue of further shares 
ranking pari passu with them unless expressly provided by the 
terms of issue of the shares of that class. 

 

2.3 Consideration for Issue of Shares 
 
 2.3.1 Subject to clause 2.3.2, before the Board issues shares (other 

than shares issued upon incorporation), it must: 
 
  (a) Decide the consideration for which the shares will be 

issued and the terms on which they will be issued; 
 
  (b) If the shares are to be issued other than for cash, 

determine the reasonable present cash value of the 
consideration for the issue; 

 
  (c) Resolve that, in its opinion, the consideration for the 

shares and their terms of issue are fair and reasonable to 
the company and to all existing shareholders; and 

 
  (d) If the shares are to be issued other than for cash, resolve 

that, in its opinion, the present cash value of that 
consideration is not less than the amount by which the 
shares would be credited as paid up. 

 
 2.3.2 Clause 2.3.1 does not apply to: 
 
  (a) The issue of shares that are fully paid up from the 

reserves of the company to all shareholders of the same 
class in proportion to the number of shares held by each 
such shareholder; or 
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  (b) The consolidation or subdivision of shares. 
 
 2.3.3 The consideration for which shares are issued, or for the 

payment of shares already issued, may take any form and may 
be cash, promissory notes, contracts for future services, real or 
personal property, or other securities of the company. 

 

2.4 Directors' Certificate on Consideration for Issue 
 
 2.4.1 The Directors who vote in favour of a resolution under 

clause 2.3.1 to issue shares must sign a certificate: 
 
  (a) Stating the consideration for, and the terms of, the issue; 
 
  (b) Describing the consideration in sufficient detail to identify 

it; 
 
  (c) Where a present cash value has been determined in 

accordance with clause 2.3.1(b), stating that value and 
the basis for assessing it; 

 
  (d) Stating that, in their opinion, the consideration for and 

terms of issue are fair and reasonable to the company 
and to all existing shareholders; and 

 
  (e) If the shares are to be issued other than for cash payable 

on issue, stating that, in their opinion, the present cash 
value is not less than the amount to be credited as paid 
up for the issue of the shares. 

 
 2.4.2 A copy of the Directors' certificate given under clause 2.4.1 

must be filed with the Registrar within 10 working days after it 
is given. 

 

2.5 Payment for Shares Already Issued  

 
 2.5.1 Before shares that have already been issued are credited as 

fully or partly paid up other than for cash, the Board must: 
 
  (a) Determine the reasonable present cash value of the 

consideration; and 
 
  (b) Resolve that, in its opinion, the present cash value of the 

consideration is: 
 
   (i) Fair and reasonable to the company and all 

existing shareholders; and 
 
   (ii) Not less than the amount to be credited in respect 

of the shares. 
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2.6 Directors' Certificate on Payment for Shares Already Issued 
 
 2.6.1 The Directors voting in favour of a resolution under clause 2.5 

regarding the consideration payable for shares previously 
issued, must sign a certificate: 

 
  (a) Describing the consideration in sufficient detail to identify 

it; and 
 
  (b) Stating: 
 
   (i) The present cash value of the consideration and 

the basis for assessing it; 
 
   (ii) That the present cash value of the consideration is 

fair and reasonable to the company and to all 
existing shareholders; and 

 
   (iii) That the present cash value of the consideration is 

not less than the amount to be credited in respect 
of the shares. 

 
 2.6.2 A copy of the Directors' certificate given under clause 2.6 must 

be filed with the Registrar within 10 working days after it is 
given. 

 

2.7 Deemed Payment Other Than for Cash  

 
 For the purposes of clauses 2.3 and 2.5, shares that are (or are to be) 

credited as paid up (whether wholly or partly) as part of an 
arrangement that involves the transfer of property or the provision of 
services and an exchange of cash or cheques or other negotiable 
instruments (whether simultaneously or not), must be treated as paid 
up other than in cash to the value of the property or services. 

 

2.8 Amount Owing on Issue of Shares  

 
 Where money or other consideration is due at a fixed time to the 

company on shares in accordance with their terms of issue, that 
amount does not comprise a call and no notice is required to be given 
to the shareholder (or other person liable under the terms of issue) 
before the company may enforce payment of the amount due. 

 

2.9 Bonus Shares  

 
 The Board may authorise the allotment to all shareholders of the same 

class, shares issued as fully or partly paid up (from the assets of the 
company) in proportion to the number of shares held by each such 
shareholder. 
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2.10 Company Paying Up Partly Paid Shares  

 
 Subject to the solvency test being satisfied after the distribution is 

made, and to clause 2.5, the Board may authorise the payment (from 
the assets of the company) of any amount unpaid on shares already 
issued by the company. 

 

3. Purchase of Own Shares 
 

3.1 Purchase by Company of its Shares  
 
 The company may purchase or otherwise acquire its shares in 

accordance with, and subject to, sections 58 to 66, 107 and 110 to 112 
of the Act, and may hold the acquired shares in accordance with 
section 67A of the Act. 

 

3.2 Without limiting the provisions of clause 3.1 the Board is expressly 
permitted to make an offer to acquire shares pursuant to 
sections 60(1)(a) and 60(1)(b) of the Act.  

 

4. Transfer of Shares 

 

4.1 Entry in Register  
 
 Subject to clause 4.2, shares may be transferred by entry of the name 

of the transferee on the register. 
 

4.2 Signed Transfer  

 
 For the purpose of transferring shares, a form of transfer signed by the 

present holder of the shares or the holder's personal representative 
must be delivered to the company or to the agent of the company who 
maintains the register. 

 

4.3 Form of Transfer 
 
 4.3.1 The form of transfer may be in the form set out in the First 

Schedule to the Securities Transfer Act 1991 or in any usual or 
common form, or any other form approved by the Board.  

 
 4.3.2 The form of transfer must be signed by the transferee if 

registration as holder of the shares would impose a liability to 
the company on the transferee. 
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4.4 Board's Right to Refuse or Delay Registration of Transfer 
 
 4.4.1 The Board may, within 30 working days of the receipt of a form 

of transfer of shares, resolve to refuse or delay the registration 
of the transfer if: 

 
  (a) The holder of the shares has failed to pay an amount due 

to the company in respect of those shares; 
 
  (b) The provisions of clauses 4.6 to 4.13 and 4.16 dealing 

with pre-emptive rights have not been fully complied with; 
or 

 
  (c) The Board considers that to effect the transfer would 

result in a breach of the law;  
 
  (d) The Board considers that it is not in the best interests of 

the company to register the transfer; or 
 
  (e) Clause 6.3 (transfer to be accompanied by share 

certificate) has not been complied with or the form of 
transfer has not been properly executed or does not 
comply with clause 4.3. 

 
 4.4.2 A resolution of the Board to refuse or delay a transfer of shares 

must set out in full the reason for doing so, and a copy of the 
resolution must be sent to the transferor and transferee within 
5 working days of the date of the resolution being passed. 

 

4.5 Registration of Transfer  

 
 Subject to clauses 4.2 and 4.3, on receipt of a duly completed form of 

transfer, the company must enter the name of the transferee on the 
register as holder of the shares, unless the Board has resolved in 
accordance with clause 4.4 to refuse or delay the registration of the 
transfer of the shares. 

 

4.6 Pre-emptive Rights on Transfers  

 
 Except as provided in clauses 4.14 (transfer to related parties) and 

4.15 (transfer approved by all shareholders), no shares may be sold or 
transferred by any shareholder, liquidator, official assignee or personal 
representative of any shareholder, unless and until the rights of pre-
emption conferred in this constitution have been exhausted. 

 

4.7 Transfer Notice 
 
 4.7.1 Except where the transfer is made pursuant to clauses 4.14 

(transfer to related parties) and 4.15 (transfer approved by all 
shareholders), the person proposing to sell or transfer any 
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shares ("proposing transferor") must give notice in writing ("a 
transfer notice") to the company stating that the proposing 
transferor desires to transfer the shares. The transfer notice 
must specify the sum which the proposing transferor considers 
to be the value of the shares and must (subject to clause 4.14 
and clause 4.15) make the company the proposing transferor's 
agent for the sale or transfer of the shares to any shareholder 
at the value specified or, at the option of the purchasing 
shareholder (as defined in clause 4.8), at the fair value to be 
fixed in accordance with clause 4.9. 

 
 4.7.2 If a transfer notice includes several shares it will not operate as 

if it were a separate transfer notice in respect of each of the 
shares, and the proposing transferor will be under no obligation 
to sell or transfer only some of the shares specified in the 
transfer notice. Other than as provided in clause 4.10, the 
transfer notice is not revocable without the sanction of the 
Board in writing. If no value is specified by a proposing 
transferor, the proposing transferor will be deemed to want to 
sell or transfer the shares at their fair value. 

 

4.8 Company Finding Buyer 
 
 4.8.1 If the company, within three calendar months after being 

served with a transfer notice, finds a shareholder or 
shareholders willing to purchase all of the shares ("purchasing 
shareholder") and gives notice of that fact to the proposing 
transferor (“notice to transferor”), the proposing transferor will, 
subject to clause 4.10 (Right to Revoke), be bound to transfer 
the shares to the purchasing shareholder and the purchasing 
shareholder will be bound to purchase the shares from the 
proposing transferor at the price specified in the transfer notice 
or, at the option of the purchasing shareholder, at the fair value 
determined under clause 4.9 (subject to any lien which the 
company may have under the Constitution to make a deduction 
in respect of that lien). 

 
 4.8.2 Within 14 days after: 
 
  (a) The notice to transferor has been given by the company 

in accordance with clause 4.8.1, at the price stated by the 
proposing transferor; or 

 
  (b) The date upon which the fair value is fixed under 

clause 4.9, at the fair value so fixed; 
 
  (whichever occurs later)  - 
 

  (c) The purchasing shareholder shall tender the price of the 
shares to the proposing transferor; and 
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  (d) The proposing transferor shall hand to the purchasing 

shareholder the signed share transfer and the relative 
share certificate (if any). 

 

4.9 Arbitration of Fair Value 
 
 4.9.1 If any difference arises between a proposing transferor and a 

purchasing shareholder as to the value of the shares, the fair 
value of the shares will be fixed on the application of either 
party by the arbitration of a single arbitrator. Such an 
application must be made within 3 months of the date of the 
transfer notice. If the parties fail to agree on a single arbitrator, 
then the matter will be determined by the arbitration of two 
arbitrators, one to be appointed by each party to the dispute. 
The arbitrators shall appoint an umpire before entering upon 
their reference. 

 
 4.9.2 The arbitration will be determined in accordance with the 

clause 4.9.1 and otherwise in accordance with the provisions 
contained in the Arbitration Act 1996 or any statutory 
modification or re-enactment of that Act for the time being in 
force. The costs of any arbitration will be borne equally 
between the proposing transferor and the purchasing 
shareholder. 

 

4.10 Right to Revoke 

 
 If the fair value of the shares fixed in accordance with clause 4.9 is less 

than the sum specified by the proposing transferor in the transfer 
notice, the proposing transferor will be entitled to revoke the transfer 
notice at any time before the expiration of seven days after the date of 
receiving notice of the award fixing the fair value. 

 

4.11 Default 

 

 4.11.1 Default by Proposing Transferor 
 
  (a) If a proposing transferor, after becoming bound to transfer 

the shares described in the transfer notice, defaults in 
transferring the shares, any Director may execute a 
transfer of the shares on behalf of the proposing 
transferor and the company may receive the price and 
cause the name of the purchasing shareholder to be 
entered in the register as the holder of the shares. 

 
  (b) The company will hold the price (subject to any lien in 

favour of the company in respect of the shares) in trust for 
the proposing transferor. The receipt of the price by the 
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company will be a good discharge to the purchasing 
shareholder. 

   
  (c) The provisions of clauses 4.11.1 and 4.11.2 shall be 

without prejudice to any of the purchasing shareholder’s 
rights or remedies including any right to claim for 
damages suffered by the purchasing shareholder. 

 

 4.11.2 Default by Purchasing Shareholder 
 
  (a) If the purchasing shareholder defaults in payment of the 

price in accordance with clause 4.8.2, the company shall 
as the proposing transferor’s agent within 14 days of the 
date on which the company becomes aware of the 
purchasing shareholder’s default, notify the proposing 
transferor of such default. 

 
  (b)  Nothing in this clause 4.11.2 shall oblige the company to 

act on behalf of the proposing transferor in recovering the 
price from the purchasing shareholder. 

 

4.12 Company Not Finding Buyer 
 
 4.12.1 If the company does not, within 3 months after being served 

with a transfer notice, find a shareholder willing to purchase all 
the shares and gives notice to the proposing transferor to that 
effect, the proposing transferor may then, at any time within 4 
months thereafter, sell or transfer the shares (or those shares 
not placed) to any person. 

 
 4.12.2 The proposing transferor may not transfer all or any of the 

shares at a price lower than the value specified in the transfer 
notice. 

 

4.13 Offer to Shareholders 
 
 4.13.1 Subject to the provisions of this constitution and until otherwise 

determined by the company by special resolution the shares 
specified in any transfer notice given to the company under 
clause 4.7 shall be offered first to the holder or holders of 
shares in proportion to the number of shares held by them 
respectively. 

 
 4.13.2 In relation to any such offer (clause 14.13.1): 
 
  (a)  The offer shall limit the time (not being less than 14 nor 

more than 28 days) within which the offer if not accepted 
will be deemed to have been declined; 

 



15 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

  (b) The offer shall contain a notification that any such 
shareholder who desires to purchase shares in excess of 
his proportion shall in his reply to the company state how 
many excess shares he desires to purchase if any; 

 
  (c) If any shareholders do not claim their proportions the 

unclaimed shares shall be used for satisfying the claims 
in excess and if there are insufficient unclaimed shares to 
satisfy all the claims in excess then the unclaimed shares 
shall be divided amongst the shareholders claiming 
excess shares in proportion to their existing shareholding 
in the relevant class; 

 
  (d) If thereafter any shares specified in a transfer notice and 

offered as provided within this clause 4.13 shall have not 
been accepted the company will offer such shares to any 
person or persons nominated by the holder or holders of 
a majority of the shares in the classes of shares of which 
the offered shares do not comprise part; 

 
  (e) If thereafter any shares specified in a transfer notice and 

offered as provided in this clause 4.13 shall not have 
been accepted the Board may offer such Shares to any 
person or persons whom they are prepared to register as 
a shareholder. 

 

4.14 Pre-emptive Rights Not to Apply 
 
 4.14.1 Any shareholder may transfer shares to: 
 
  (a) A parent, spouse, child, adopted child, stepchild, or 

grandchild of a shareholder, or a spouse of such person 
 
  (b) To a trustee or trustees of a Trust which is, in the opinion 

of the Board, exclusively or principally for the benefit of 
one or more of the persons referred to in clause 4.14.1(a) 
and to any subsequent trustees of the Trust or to the 
subsequent transfer of such shares to one or more 
beneficiaries of the Trust being a person or persons in 
one of the relationships referred to in 4.14.1(a) with the 
former shareholder; 

 
  (c) To a company which is, in the opinion of the Board, 

exclusively or principally owned and effectively controlled 
by one or more of the persons referred to in 
clause 4.14.1(a); 

 
  (d) To the personal representative of a deceased 

shareholder, or to the subsequent transfer of such shares 
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to a beneficiary of such deceased shareholder’s estate 
(clause 5.6.3); or 

 
  (e) In the case of a shareholder, which is a company, to a 

wholly owned subsidiary company or by a wholly owned 
subsidiary company to a holding company. 

 

4.15 Transfer Approved by all Shareholders 

 
 Any share may be transferred by a shareholder to any person if the 

transfer is approved in writing, by all shareholders. The restrictions in 
clauses 4.6 to 4.13 and clause 4.16 do not apply to any transfer 
authorised by this clause. 

 

4.16 Corporate Shareholders 
 
 4.16.1 Where a corporation is a shareholder (subject to clause 4.14), 

if any one or more of the following events occurs, whether by 
any one or by a series of transactions completed after the date 
at which the corporation shareholder was first entered in the 
register then the corporation shareholder shall within 14 days 
of such changes occurring give notice thereof to the holders of 
the other voting shares.   Any shareholder may by notice in 
writing within one month of receipt of the notice of the change 
require the shareholder who or whose holding company is 
involved in the change to give a transfer notice in respect of all 
its shares in the company and if the company fails to give such 
notice the Directors or any other Shareholder may give such 
notice of change for the transfer notice on behalf of the 
shareholder who should have done so for the purposes of this 
clause and the shareholder on whose behalf such notice of 
change or transfer notice is given shall be bound accordingly. 

 
  The changes referred to are: 
 
  (a) The transfer of the legal or beneficial ownership of or of 

any interest in any shares in the corporation which in 
relation to the corporate shareholder or any holding 
company (as the term is defined in section 5 of the Act) of 
the corporation or the issue of shares or notice of a 
proposed share issue that: 

 
   (i) Alters the beneficial ownership of 50% or more in 

nominal value of the shares in the capital of the 
corporation;  or 

 
   (ii) Alters the beneficial ownership of 50% or more of 

 the number of shares in the corporation;  or 
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   (iii) Alters the beneficial ownership of shares in the 
corporation carrying 50% or more of the voting 
rights at any general meeting of the corporation;  or 

 
   (iv) Alters the beneficial ownership of shares in the 

corporation allowing the holder thereof to appoint a 
Director or Directors having 50% or more of the 
voting rights at any Directors’ meeting;  or 

 
   (v)  Alters the beneficial ownership of shares carrying 

an entitlement to receive 50% or more of any 
dividend or distribution declared by the corporation; 

 
  (b) The happening of any event whereby the control of the 

corporation or any holding company (as defined in 
section 5 of the Act) of the corporation is altered (and for 
the avoidance of doubt the appointment of a receiver, 
receiver and statutory manager, or liquidator, shall 
amount to an event altering the control of the corporation 
for the purposes of this clause); 

 
 4.16.2 The obligations imposed on corporate shareholders by this 

clause 4.16 shall not be capable of being waived by lapse of 
time, by acquiescence, or knowledge (whether actual or 
constructive) of any other shareholder. 

 

5. Share Register 

 

5.1 Maintain Register 
 
 5.1.1 The company must maintain a register which records all shares 

issued by the company and which states:  
 
  (a) Whether, under this constitution or the terms of issue of 

any shares, there are any restrictions or limitations on 
their transfer; and 

 
  (b) Where any document that contains the restrictions or 

limitations may be inspected. 
 
 5.1.2 The company may appoint an agent to maintain the register. 
 

5.2 Contents of Register 

 
 The register must state, with respect to each class of shares: 
 
 5.1.1 The names (alphabetically arranged) and the latest known 

address of each person who is, and each person who has 
been within the last 10 years, a shareholder; 
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 5.1.2 The number of shares of each class of shares held by each 
shareholder within the last 10 years; and 

 
 5.1.3 The date of any: 
 
  (a) Issue of shares to;  
 
  (b) Repurchase or redemption of shares from; or 
 
  (c) Transfer of shares by or to; 
 
  each shareholder within the last 10 years; and in relation to the 

transfer, the name of the person to or from whom the shares 
were transferred. 

 

5.3 Directors' Duty to Supervise Register 

 
 It is the duty of each Director to take reasonable steps to ensure that 

the register is properly kept and that the transferees' names are 
promptly entered on it in accordance with clause 4.5. 

 

5.4 Register Prima Facie Evidence 

 
 Subject to section 91 of the Act (power of Court to rectify register), the 

entry of the name of a person in the register as holder of a share is 
prima facie evidence that the legal title to the share is vested in that 
person. 

 

5.5 Register Evidence of Rights 

 
 The company may treat the registered holder of a share as the only 

person entitled to: 
 
 5.5.1 Exercise the right to vote attaching to the share; 
 
 5.5.2 Receive notices in respect of the share; 
 
 5.5.3 Receive a distribution in respect of the share; and 
 
 5.5.4 Exercise the other rights and powers attaching to the share. 
 

5.6 Trust Not to be Registered or Recognised 
 
 5.6.1 No notice of a trust, whether express, implied, or constructive, 

may be entered on the register. 
 
 5.6.2 Except as required by law, no person will be recognised by the 

company as holding any share upon trust or holding any 
interest in a share (whether equitable, contingent, future or 
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partial) except the absolute legal right to the entirety of the 
share vested in the registered holder. 

 
 5.6.3 A personal representative of a deceased holder of shares is 

entitled to be entered in the register as the holder of such 
shares as a personal representative. The registration of a 
trustee, executor or administrator as a personal representative 
of a deceased shareholder does not constitute notice of a trust.  

 

6. Share Certificates 

 

6.1 Application for Share Certificate 

 
 A shareholder may apply to the company for a certificate relating to 

some or all of the shareholder's shares. 
 

6.2 Issue of Share Certificate 
 
 6.2.1 The company must, within 20 working days after receiving an 

application for a share certificate under clause 6.1, send to the 
shareholder a certificate stating the name of the company, and 
the class and number of shares to which the certificate relates. 

 
 6.2.2 If the application relates to some but not all of the applicant's 

shares, the company must separate the shares shown in the 
register as owned by the applicant into separate parcels; one 
parcel being the shares to which the share certificate relates, 
and the other parcel being any remaining shares. 

 

6.3 Transfer to be Accompanied by Share Certificate 

 
 Notwithstanding clause 4 of this constitution and section 84 of the Act 

(transfer of shares), where a share certificate has been issued, a 
transfer of the shares to which it relates must not be registered by the 
company unless the form of transfer is accompanied by the share 
certificate relating to the shares (or by evidence as to its loss or 
destruction and, if required, an indemnity in a form required by the 
Board). 

 

6.4 Surrendered Share Certificate 

 
 Where shares to which a share certificate relates are transferred, and 

the share certificate has been sent to the company to enable 
registration of the transfer, the share certificate will be cancelled and 
no further share certificate will be issued except at the request of the 
transferee. 
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7. Transmission of Shares 
 

7.1 In the case of the death of a shareholder, the survivor (where the 
deceased was a joint holder) or the legal personal representative of the 
deceased (where the deceased was a sole holder) will be the only 
person recognised by the company as having any title to the 
deceased's interest in the shares. Nothing contained in this clause 7.1 
will release the estate of a deceased joint holder from any liability in 
respect of any share which had been jointly held by the deceased with 
other persons. 

 

7.2 The legal personal representatives of the deceased shall subject to the 
provisions of clause 4.14 not later than six months after the death of 
such member give a transfer notice in accordance with clause 4 hereof 
in respect of all shares held by the deceased member and all the 
provisions of clause 4 shall apply with the exception that the proposing 
transferor shall not be entitled to revoke the transfer notice pursuant to 
clause 4.10.  If the legal personal representatives of the deceased 
member’s estate fail to give such transfer notice then at the end of the 
period of six months they shall be deemed to have given such transfer 
notice at the fair value to be fixed in accordance with clause 4.9 unless 
the requirements of this clause shall have been previously waived by 
notice in writing to the company signed by the holder or holders of 75% 
of the shares in the capital of the company. 

 

7.3 Notwithstanding clause 5.6 (trust not to be registered or recognised), 
the assignee of the property of a bankrupt shareholder is entitled to be 
registered as the holder of the shares held by the bankrupt. 

 

8. Call on Shares 

 

8.1 Board May Make Calls 

 
 Subject to the terms of issue of any shares, the Board may resolve to 

require the holders of unpaid or partly paid shares to pay all or part of 
the amount unpaid on the shares. The terms of the resolution will 
constitute the terms of the obligation to pay the call (including payment 
by instalments). The call may be revoked or postponed at any time by 
the Board. 

 

8.2 Notice of Calls 
 
 8.2.1 Subject to the terms of issue of any class of shares and to 

clause 8.4, unless all the holders of a class of shares subject to 
a call unanimously agree, a call (or the postponement or 
revocation of a call) will apply to all the holders of shares of the 
class equally. 

 
 8.2.2 Notice of the call must be given to the shareholder at the time 

of the call or to a subsequent holder of the shares. Failure to 
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give notice to a shareholder will not invalidate a call but it will 
not be payable by that shareholder until the notice has been 
served on the shareholder. 

 
 8.2.3 Notice of a call sent by post to a shareholder to the address 

recorded in the register as the address of the shareholder will 
be deemed to have been received by the shareholder the day 
after it was posted.  

 

8.3 Liability for Calls 
 
 8.3.1 The joint holders of shares are jointly and severally liable to 

pay all calls in respect of the shares. 
 
 8.3.2 If a call is not paid before or on the day appointed for payment, 

the person from whom the sum is due will be liable to pay 
interest on the sum (from the day appointed for payment until 
the time of actual payment) at such rate as the Board 
determines either at the time of the call or subsequently. 

 
 8.3.3 The liability for a call which has become due and payable 

attaches to the current shareholder and not a prior 
shareholder, notwithstanding that at the date of the call (or the 
date the call fell due for payment) another person was the 
holder of the shares or that the notice of the call was served on 
the then shareholder and not the current shareholder. 

 
 8.3.4 Following the registration in the register of a change of 

ownership of shares in respect of which a call has been made, 
a notice of the call is not required to be served on the new 
shareholder. 

 

8.4 Agreement to Differentiate Between Calls 

 
 The Board may, on the issue of shares, by agreement with the 

shareholders concerned, differentiate between the holders of the same 
class as to the amount to be paid on the shares and the times for 
payment. 

 

8.5 Action on Calls 

 
 8.5.1 On the trial or hearing of any action for the recovery of any 

money due in respect of any call it shall be sufficient to prove 
that the name of the shareholder sued is registered in the 
Register as the holder or one of the holders of the shares in 
respect of which such debt accrued, that the resolution making 
the call is duly recorded in the minute book and that notice of 
such call was duly given to the shareholder sued.    It shall not 
be necessary to prove the appointment or qualification of the 
Directors who made such call nor any matter whatsoever and 
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proof of the matters aforesaid shall be conclusive evidence of 
the debt. 

 
 8.5.2 The Directors may if they see fit receive from any shareholder 

willing to advance the same all or any part of the moneys 
uncalled and unpaid upon any shares held by him and upon all 
or any part of the moneys so advanced may (until the same 
would but for such advance become payable) pay interest at 
any rate as may be agreed upon between the shareholder 
paying the sum in advance and the Directors or the Directors 
may agree with such shareholder that the shareholder may 
participate in profits upon the amount so advanced and the 
Directors may at any time repay the amount so advanced upon 
giving such shareholder three months notice in writing.   No 
shareholder shall be entitled as of right to any payment on any 
amount so paid in advance and the Directors may decline to 
pay interest. 

 

9. Suspension of Right to Dividends and Lien 

 

9.1 Notice of Suspension of Right to Dividends 
 
 9.1.1 If a shareholder fails to pay any call (or instalment of a call) on 

the day appointed for payment, the Board may at any time 
after that date, while any part of the call or instalment payable 
by the shareholder remains unpaid, suspend payment of any 
dividends or other distributions payable to the shareholder. 

 
 9.1.2 The amount owing under the call for the purposes of 

clauses 9.1, 9.2 and 9.3 may include any interest which may 
have accrued and all expenses which may have been incurred 
by the company by reason of non-payment by the shareholder 
of the amount owing under the call. 

 

9.2 Application of Suspended Dividends 

 
 All dividends and other distributions suspended pursuant to 

clause 9.1.1 may be applied by the company to reduce the amount 
owing under the call. Dividends so applied will be deemed to have 
been paid in full. 

 

9.3 Lifting Suspension of Right to Dividends 

 
 When the total dividends and distributions withheld and applied under 

clause 9.2 equal the total amount owing under the call, including 
amounts owing under clause 9.1.2, the suspension of the right to 
dividends and distribution will be lifted, and all rights to be paid 
dividends and distributions on the shares will resume. 
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9.4 Lien 
 
 9.4.1 The company has a first and paramount lien upon every share 

registered in the name of a shareholder (whether solely or 
jointly with others) and upon the proceeds of sale of those 
shares. This lien is for: 

 
  (a) All money payable (whether presently or not) in respect of 

shares held by the shareholder;  
 
  (b) All other money presently payable by the shareholder to 

the company on any account whatever; and 
 
  (c) Any amount the company may be called upon to pay 

under any statute or regulation in respect of shares of a 
deceased shareholder or other shareholder (whether or 
not the period for the payment, fulfilment or discharge has 
actually arrived). 

 
 9.4.2 The lien extends to all dividends from time to time declared in 

respect of the shares. 
 

9.5 Sale on Exercise of Lien 
 
 9.5.1 Subject to this clause, the company may sell in such a manner 

as the Board thinks fit any shares on which the company has a 
lien. No sale may be made until: 

 
  (a) A sum in respect of which the lien exists is due and 

payable; 
 
  (b) A notice in writing stating, and demanding payment of, the 

amount due and payable (in respect of which the lien 
exists) has been given to the current registered holder of 
the share (or the person entitled to that share by reason 
of the registered holder's death or bankruptcy); and 

 
  (c) 14 days have expired since the giving of that notice. 
 
 9.5.2 The net proceeds of the sale of any shares sold for the 

purpose of enforcing a lien are to be applied in or towards 
satisfaction of any unpaid calls, instalments or any other 
money in respect of which the lien existed. The residue, if any, 
shall be paid to the former holder of the shares. 

 
 9.5.3 A certificate signed by a Director stating that the power of sale 

provided in this clause 9.5 has arisen, and is exercisable by the 
company under this constitution, will be conclusive evidence of 
the facts stated in the certificate. 
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 9.5.4 For giving effect to any sale enforcing a lien in purported 
exercise of the powers given in this constitution, the Board may 
authorise some person to transfer the shares sold to the 
purchaser. The purchaser will be registered as the holder of 
the shares comprised in the transfer and will not be bound to 
see to the application of the purchase money, nor will the 
purchaser's title to the shares be affected by an irregularity or 
invalidity in the proceedings in reference to the sale. The 
remedy of any person aggrieved by the sale will be in damages 
only, and against the company exclusively. If the certificate for 
the shares is not delivered up to the company, the Board may 
issue a new certificate distinguishing it as the Board thinks fit 
from the certificate not delivered up.  A sale under this clause 
is subject to clauses 4.6 to 4.13. 

 

9.6 Forfeiture 
 
 9.6.1 If a shareholder fails to pay any call or instalment of a call on or 

by the day appointed for payment thereof, the Board may, at 
any time thereafter during such time as any part of the call or 
instalment remains unpaid, serve a notice on them requiring 
payment of so much of the call or instalment as is unpaid, 
together with any interest which may have accrued and any 
expenses that may have been incurred by the company by 
reason of such non-payment. 

 
 9.6.2 The notice shall name a further day (not earlier than the 

expiration of 14 days from the date of service of the notice) on 
or before which the payment required by the notice is to be 
made, and shall state that in the event of non-payment at or 
before the time appointed, the shares in respect of which the 
call was made will be liable to be forfeited. 

 
 9.6.3 If the requirements of any such notice are not complied with, 

any share in respect of which the notice has been given may at 
any time thereafter, before the payment required by the notice 
has been made, be forfeited by a resolution of the Board to 
that effect.   Such forfeiture shall include all dividends or other 
distributions declared in respect of the forfeited shares and not 
actually paid before the forfeiture. 

 
 9.6.4 Any share so forfeited shall be deemed to be the property of 

the company and may be sold or otherwise disposed of on 
such terms and in such manner as the Board thinks fit, and the 
provisions of clause 9.5.4 (Titles to Shares Sold Subject to 
Lien) shall apply (with all necessary modifications) in relation to 
any such sale or other disposition.   The Board may at any time 
before such share is disposed of, cancel the forfeiture upon 
such terms and conditions as it may approve. 
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 9.6.5 A person whose shares have been forfeited shall cease to be a 
shareholder in respect of the forfeited shares, but shall, 
notwithstanding, remain liable to pay to the company all money 
which, at the date of forfeiture, was payable by that person to 
the company in respect of the shares, but that liability shall 
cease if and when the company receives payment in full for all 
such money in respect of the shares. 

 
 9.6.6 On the forfeiture of any share the Board shall cause a note of 

such forfeiture and the date thereof to be entered in the 
register and shall cause notice of such forfeiture and the date 
thereof to be sent to the shareholder in whose name the share 
stood immediately prior to the forfeiture and shall upon the 
disposal of any forfeited share cause a note of the manner and 
date of such disposal to be similarly entered in the register. 

 
 9.6.7 An entry in the minute book of the company that a share has 

been duly forfeited on a date stated shall be conclusive 
evidence of the facts stated in the declaration as against all 
persons claiming to be entitled to the share.   The company 
may receive the consideration,  if any, given for the forfeited 
share on any sale or disposition thereof and may if necessary 
execute a transfer of the share in favour of the person to whom 
the share is sold or disposed of.  In the case of a sale or other 
disposition, the person to whom the share is sold or disposed 
of shall be entered upon the register as the holder of the share 
and shall not be bound to see to the application of the 
purchase money, if any, nor shall his or her title to the share be 
affected by any irregularity or invalidity in the proceedings in 
reference to the forfeiture, sale, or other disposal of the share.   
If the certificate for the forfeited shares is not delivered up to 
the company, the Board may issue a new certificate 
distinguishing it as it thinks fit from the certificate not delivered 
up, whereupon the latter shall be deemed to have been 
cancelled. 

 
 9.6.8 The provisions of these clauses as to forfeiture shall subject to 

clause 8.4 apply in the case of non-payment of any sum which, 
by the terms of issue of a share, becomes payable at a fixed 
time as if the same had been payable by virtue of a call duly 
made and notified. 

 

9.7 Surrender of Shares 
 
 The Board may accept from any shareholder a surrender of that 

shareholder’s shares which are liable to forfeiture or any part thereof 
upon such terms as may be agreed upon between the shareholder and 
the Board. 
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10. Distributions 

 

10.1 Solvency Test 
 
 10.1.1 Subject to clause 10.2, the Board may, if it is satisfied on 

reasonable grounds that the company will satisfy the solvency 
test immediately after the distribution, authorise a distribution 
by the company to shareholders of any amount and to any 
shareholders as it thinks fit. 

 
 10.1.2 The Directors who vote in favour of a distribution must sign a 

certificate stating that, in their opinion, the company will satisfy 
the solvency test immediately after the distribution. The 
grounds for that opinion must also be stated in that certificate. 

 

10.2 Dividends Payable Pari Passu 
 
 10.2.1 Subject to clause 10.2.3, the Board may not authorise a 

dividend: 
 
  (a) In respect of some but not all the shares in a class; or 
 
  (b) That is of a greater value per share in respect of some 

shares of a class than in respect of other shares of that 
class; 

 
  unless the amount of the dividend in respect of a share of that 

class is in proportion to the amount paid to the company in 
satisfaction of the shareholder's liability under this constitution 
or under the terms of issue of the share. 

 
 10.2.2 A shareholder may waive his or her entitlement to receive a 

dividend by giving a notice in writing, signed by or on behalf of 
the shareholder, to the company. 

 
 10.2.3 If all the shareholders of the same class concur in writing in 

respect of each proposed dividend, the company may pay a 
dividend which is distributed other than in accordance with 
clause 10.2.1. 

 
 10.2.4 Dividends and bonuses shall so far as the company is 

concerned be payable to the persons entered in the register as 
the holders of the shares in respect of which such dividends 
and bonuses are declared either at the date or time they are 
declared to be payable or if no such date or time is specified 
then at the time of the declaration of such dividends or 
bonuses. 

 
 10.2.5 The Board may deduct from any dividend payable to any 

shareholder all sums of money if any presently payable by him 
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to the company on account of calls or otherwise in relation to 
the shares of the company or any other debt, liability or 
engagement. 

 
 10.2.6 No dividend shall bear interest against the company. 
 

10.3 Bonus Shares in Lieu of Dividend 

 
 The Board may issue shares to any shareholders who have agreed to 

accept the issue of shares, wholly or partly, in lieu of a proposed 
dividend or proposed future dividends; if: 

 
 10.3.1 The right to receive shares, wholly or partly, in lieu of the 

proposed dividend or proposed future dividends, has been 
offered to all shareholders of the same class on the same 
terms; and 

 
 10.3.2 Relative voting or distribution rights, or both, would be 

maintained if all shareholders elected to receive the shares in 
lieu of the proposed dividend; and 

 
 10.3.3 The shareholders to whom the right is offered are afforded a 

reasonable opportunity of accepting it; and 
 
 10.3.4 The shares issued to each shareholder are issued on the same 

terms and subject to the same rights as the shares issued to all 
shareholders in that class who agree to receive the shares; 
and 

 
 10.3.5 The provisions of section 47 of the Act are complied with by the 

Board. 
 

10.4 Discounts to Shareholders 
 
 10.4.1 The Board may, pursuant to a discount scheme, resolve that 

the company offer shareholders discounts in respect of some 
or all of goods sold or services provided by the company. 

 
 10.4.2 Subject to clause 10.4.4, the discount scheme must be one 

where the Board has previously resolved that the proposed 
discounts: 

 
  (a) Are fair and reasonable to the company and all 

shareholders; and  
 
  (b) Will be available to all shareholders or to all shareholders 

of the same class on the same terms. 
 



28 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

 10.4.3 The discount scheme may not be approved or continued by the 
Board unless the Board is satisfied on reasonable grounds that 
the company will satisfy, or is satisfying, the solvency test. 

 
 10.4.4 If all shareholders of the class of shares to which a proposed 

discount scheme would apply, agree in writing, the scheme 
may be put into effect notwithstanding it does not comply with 
clause 10.4.2. 

 

10.5 Financial Assistance on Acquisition of Shares 

 
 The company may, subject to and in accordance with sections 76 to 

81, 107(1)(e) and 108 of the Act, give financial assistance (whether 
directly or indirectly) to a person for the purpose of, or in connection 
with, the purchase of shares issued (or to be issued) by the company, 
or by its holding company. 

 

11. Statement of Shareholder Rights 

 

11.1 Issue of Statement of Rights to Shareholder 
 
 11.1.1 The company must issue to any shareholder, on request, a 

statement that sets out: 
 
  (a) The class of shares held by the shareholder, the total 

number of shares of that class issued by the company, 
and the number of shares of that class held by the 
shareholder; 

 
  (b) The rights, privileges, conditions, and limitations, 

including restrictions on transfer, attaching to the shares 
held by the shareholder; and  

 
  (c) The relationship of the shares held by the shareholder to 

other classes of shares. 
 
 11.1.2 The company is not obliged to provide a shareholder with a 

statement under clause 11.1.1, if: 
 
  (a) A statement that complies with clause 11.1.1(a) to (c) has 

been provided within the previous 6 months; 
 
  (b) The shareholder has not acquired or disposed of shares 

since the previous statement was provided; 
 
  (c) The rights attached to the shares have not been altered 

since the previous statement was provided; and  
 
  (d) There are no special circumstances which would make it 

unreasonable for the company to refuse the request. 
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 11.1.3 A statement issued pursuant to clause 11.1.1 must state in a 

prominent place that it is not evidence of title to the shares or 
of the matters set out in it. 

 

12. Exercise of Powers Reserved to Shareholders 

 

12.1 Powers Reserved to Shareholders 
 
 12.1.1 Powers reserved to shareholders of the company by the Act or 

by this constitution may be exercised: 
 
  (a) At an annual meeting or a special meeting; or 
 
  (b) By a resolution in lieu of a meeting pursuant to 

clause 13.3. 
 
 12.1.2 Unless otherwise specified in the Act or this constitution, a 

power reserved to shareholders may be exercised by an 
ordinary resolution. 

 

12.2 Special Resolutions 

 
 When shareholders exercise a power to approve any of the following, 

that power may only be exercised by a special resolution: 
 
 12.2.1 An alteration to or revocation of this constitution or the 

adoption of a new constitution; 
 
 12.2.2 A major transaction; 
 
 12.2.3 An amalgamation; 
 
 12.2.4 The liquidation of the company. 
 
 Any decision made by special resolution pursuant to this clause may 

be rescinded only by a special resolution, provided that a resolution to 
put the company into liquidation cannot be rescinded. 

 

12.3 Management Review by Shareholders 
 
 12.3.1 A shareholder may question, discuss, and comment on the 

management of the company at a meeting of shareholders. 
 
 12.3.2 A meeting of shareholders may pass a resolution relating to the 

management of the company. 
 
 12.3.3 Notwithstanding section 128 of the Act (management of 

company by Board) or any other clause of this constitution, a 
resolution relating to the management of the company passed 
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at a meeting of shareholders (in accordance with 
clause 12.3.2) is not binding on the Board. 

 

12.4 Dissenting Shareholder may require Company to Purchase Shares 
 
 12.4.1  Where: 
 
  (a) A shareholder is entitled to vote on the exercise of one or 

more of the powers set out in: 
 
   (i) Clause 12.2.1 (alteration to constitution) and the 

proposed alteration imposes or removes a 
restriction on the activities of the company; or 

 
   (ii) Clause 12.2.2 or 12.2.3 (major transaction or an 

amalgamation); and 
 
  (b) The shareholder resolves to exercise the power; and 
 
  (c) The shareholder casts all the votes attached to shares 

registered in the shareholder's name and having the 
same beneficial owner against the exercise of the power; 
or 

 
  (d) Where the resolution to exercise the power was passed 

under section 122 of the Act, the shareholder did not sign 
the resolution, 

 
  that shareholder is entitled to require the company to purchase 

those shares in accordance with section 111 of the Act. 
 
 12.4.2 Within 20 working days of receiving a notice from a 

shareholder given under clause 12.4.1, the Board must: 
 
  (a) Agree to the purchase of the shares by the company from 

the shareholder giving the notice; or 
 
  (b) Arrange for some other person to agree to buy the 

shares; or 
 
  (c) Apply to the Court under section 114 or section 115 of the 

Act; or 
 
  (d) Arrange, before taking the action concerned, for the 

special resolution entitling the shareholder to give the 
notice to be rescinded by a special resolution, or decide in 
the appropriate manner not to take the action concerned; 
and 

 



31 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

  (e) Give written notice to the shareholder of the Board's 
decision under this clause 12.4.2. 

 
 12.4.3 Where the Board agrees to the company purchasing the 

shares, pursuant to clause 12.4.2(a), it must comply with 
section 112 of the Act. 

 

12.5 Shareholder Proposals 
 
 12.5.1 A shareholder may give written notice to the Board of a matter 

the shareholder proposes to raise for discussion or resolution 
at the next meeting of the shareholders at which the 
shareholder is entitled to vote. 

 
 12.5.2 If the notice is received by the Board 20 or more working days 

before the last day on which notice of the relevant meeting of 
shareholders is required to be given by the Board, the Board 
must (at the expense of the company) give notice of the 
shareholder's proposal and the text of any proposed resolution 
to all shareholders entitled to receive notice of the meeting. 

 
 12.5.3 If the notice is received by the Board between 5 and 20 

working days (inclusive) before the last day on which notice of 
the relevant meeting of shareholders is required to be given by 
the Board, the Board must (at the expense of the shareholder) 
give notice of the shareholder's proposal and the text of any 
proposed resolution to all shareholders entitled to receive 
notice of the meeting. 

 
 12.5.4 If the notice is received by the Board less than 5 working days 

before the last day on which notice of the relevant meeting of 
shareholders is required to be given by the Board, the Board 
may, if practicable, give notice (at the expense of the 
shareholder) of the shareholder's proposal and the text of any 
proposed resolution to all shareholders entitled to receive 
notice of the meeting. 

 
 12.5.5 If the Directors intend that shareholders may vote on the 

proposal by proxy or by postal vote, they must give the 
proposing shareholder the right to include in or with the notice 
given by the Board a statement of not more than 1000 words 
prepared by the proposing shareholder in support of the 
proposal, together with the name and address of the proposing 
shareholder. 

 
 12.5.6 The Board is not required to include in or with the notice given 

by the Board a statement prepared by a shareholder which the 
Directors consider to be defamatory, frivolous, or vexatious. 

 



32 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

 12.5.7 Where the costs of giving notice of the shareholder's proposal 
and the text of any proposed resolution are required to be met 
by the proposing shareholder, the proposing shareholder must 
(on giving notice to the Board) deposit with the company or 
tender to the company a sum sufficient to meet those costs. 

 

13. Meetings of Shareholders 

 

13.1 Annual Meeting 
 
 13.1.1 The Board must, in accordance with section 120 of the Act, call 

an annual meeting of shareholders to be held: 
 
  (a) Once in each calendar year (other than in the year of the 

company's incorporation); 
 
  (b) Not later than 6 months after the balance date of the 

company; and 
 
  (c) Not later than 15 months after the previous annual 

meeting, or in respect of the first annual meeting not later 
than 18 months after the date of the company's 
incorporation. 

 
 13.1.2 The company must hold the annual meeting on the date on 

which it is called to be held. 
 

13.2 Special Meetings 

 
 A special meeting: 
 
 13.2.1 May be called at any time by the Board; and 
 
 13.2.2 Must be called by the Board on the written request of 

shareholders holding not less than 5 per cent of the votes 
entitled to be cast on the issue. 

 

13.3 Resolution in Lieu of Meeting 
 
 13.3.1 Subject to clause 13.3.2, a resolution in writing signed by not 

less than 75 per cent of the shareholders who would be entitled 
to vote on that resolution at a meeting of shareholders, who 
together hold not less than 75 per cent of the votes entitled to 
be cast on that resolution, is as valid as if it had been passed 
at a meeting of those shareholders. 

 
 13.3.2 A resolution pursuant to section 196(2) of the Act to not 

appoint an auditor may be passed as provided in 
clause 13.3.1, provided that the resolution must be signed by 
all the shareholders entitled to vote on the resolution. 
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 13.3.3 Within 5 working days of a resolution being passed under this 

clause, the company must send a copy of the resolution to 
every shareholder who did not sign the resolution or on whose 
behalf the resolution was not signed. 

 

13.4 Chairperson of Meetings of Shareholders 
 
 13.4.1 If the Directors have elected a chairperson, and that 

chairperson is present at a meeting of shareholders, he or she 
must chair the meeting. 

 
 13.4.2 If no chairperson has been elected or if, at any meeting of 

shareholders, the chairperson is not present within 15 minutes 
of the time appointed for the commencement of the meeting, 
the shareholders present may choose one of their number to 
chair the meeting. 

 

13.5 Shareholders Entitled to Notice of Meeting 
 
 13.5.1 The shareholders entitled to receive notice of a meeting of 

shareholders are those shareholders of the relevant class: 
 
  (a) If the Board has fixed a date for the purpose of 

establishing an entitlement to receive notice of meeting, 
whose names are registered in the register on that date; 
or 

 
  (b) If the Board does not fix a date for purpose of establishing 

an entitlement to receive the notice of meeting, whose 
names are registered in the register at the close of 
business on the day immediately preceding the day on 
which the notice is given. 

 
 13.5.2 A date fixed by the Board under clause 13.5.1(a) must not 

precede by more than 30 working days nor less than 10 
working days the date on which the meeting is to be held. 

 

13.6 Notice of Meeting 

 
 Written notice of the time and place of a meeting of shareholders must 

be sent to every shareholder entitled to receive notice of the meeting, 
and to every Director and the auditor of the company, not less than 10 
working days before the meeting. 
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13.7 Contents of Notice 

 
 The notice referred to in clause 13.6 must state: 
 
 13.7.1 The nature of the business to be transacted at the meeting in 

sufficient detail to enable a shareholder to form a reasoned 
judgment in relation to it; 

 
 13.7.2 The text of any special resolution to be submitted to the 

meeting; 
 

13.8 Irregularities in Notice 
 
 13.8.1 An irregularity in a notice of a meeting is waived if all the 

shareholders entitled to receive notice of the meeting attend 
the meeting and agree to the waiver. 

 
 13.8.2 The accidental omission to give notice of a meeting to, or a 

failure to receive notice of a meeting by, a shareholder does 
not invalidate the proceedings at that meeting. 

 

13.9 Method of Holding Meeting 

 
 A meeting of shareholders may be held either: 
 
 13.9.1 By a number of shareholders, who constitute a quorum, being 

assembled together at the place, date and time appointed for 
the meeting; or 

 
 13.9.2 By means of audio, or audio and visual, communication by 

which all shareholders participating and constituting a quorum, 
can simultaneously hear each other throughout the meeting. 

 

13.10 Adjournments 

 
 If a meeting of shareholders is adjourned for less than 30 days, it is not 

necessary to give notice of the time and place of the adjourned 
meeting other than by announcement at the meeting which is 
adjourned. 

 

13.11 Minutes 
 
 13.11.1 The Board must ensure that full and accurate minutes are 

kept of all proceedings at meetings of shareholders. 
 
 13.11.2 Minutes which have been signed as correct by the 

chairperson of the meeting are prima facie evidence of the 
proceedings. 
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14. Voting at Meetings 

 

14.1 Quorum 
 
 14.1.1 A quorum for a general meeting of shareholders is present if 

those shareholders or their proxies who are present or who 
have cast postal votes are between them able to exercise a 
majority of the votes to be cast on the business to be 
transacted by the meeting.  

  
 14.1.2 Subject to clause 14.1.3, no business may be transacted at a 

meeting of shareholders if a quorum is not present. 
 
 14.1.3 If a quorum is not present within 30 minutes after the time 

appointed for the meeting: 
 
  (a) In the case of a meeting called pursuant to a requisition of 

shareholders under clause 13.2.2, the meeting is 
dissolved: 

 
  (b) In the case of any other meeting, the meeting is 

adjourned to the same day in the following week at the 
same time and place, or to such other date, time and 
place as the Directors may appoint, and if at the 
adjourned meeting, a quorum is not present within 30 
minutes after the time appointed for the meeting, the 
shareholders present or their proxies are a quorum. 

 

14.2 Voting 
 
 14.2.1 In the case of a meeting of shareholders held under 

clause 13.9.1, unless a poll is demanded, voting at the meeting 
shall be by whichever of the following methods is determined 
by the chairperson of the meeting: 

 
  (a) Voting by voice; or 
 
  (b) Voting by show of hands. 
 
 14.2.2 In the case of a meeting of shareholders held under 

clause 13.9.2, unless a poll is demanded, voting at the meeting 
shall be by the shareholders signifying individually their assent 
or dissent by voice. 

 
 14.2.3 A declaration by the chairperson of the meeting that a 

resolution is carried by the requisite majority is conclusive 
evidence of that fact, unless a poll is demanded in accordance 
with clause 14.2.4. 

 
 14.2.4 At a meeting of shareholders, a poll may be demanded by: 
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  (a) Not less than 5 shareholders having the right to vote at 

the meeting; or 
 
  (b) A shareholder or shareholders representing not less than 

10 per cent of the total voting rights of all shareholders 
having the right to vote at the meeting; or 

 
  (c) A shareholder or shareholders holding shares that confer 

a right to vote at the meeting and on which the aggregate 
amount paid up is not less than 10 per cent of the total 
amount paid up on all shares that confer that right. 

 
 14.2.5 A poll may be demanded either before or after the vote is taken 

on a resolution. 
 
 14.2.6 If a poll is taken, votes must be counted according to the votes 

attached to the shares of each shareholder present (in person 
or by proxy) and voting. 

 
 14.2.7 The chairperson of a shareholders' meeting is not entitled to a 

casting vote. 
 

14.3 Proxies and Representatives 
 
 14.3.1 A shareholder may exercise the right to vote either by being 

present or by proxy. 
 
 14.3.2 A proxy for a shareholder is entitled to attend, be heard, and 

vote at a meeting of shareholders as if the proxy were the 
shareholder. 

 
 14.3.3 A proxy must be appointed by notice in writing signed by the 

shareholder, and the notice must state whether the 
appointment is for a particular meeting or a specified term not 
exceeding 12 months. 

 
 14.3.4 No proxy is effective in relation to a meeting unless a copy of 

the notice of appointment is produced at least 48 hours before 
the start of the meeting or in the case of a poll not less than 24 
hours before the time appointed for the taking of the poll and in 
default the instrument of proxy shall not be treated as valid. 

 
 14.3.5 A body corporate which is a shareholder may appoint a 

representative to attend a meeting of shareholders on its 
behalf in the same manner as that in which it could appoint a 
proxy and the person so authorised shall be entitled to exercise 
the same powers on behalf of the body corporate which he or 
she represents as that body corporate could exercise if it were 
an individual shareholder of the company and references in 
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this constitution to a shareholder being present in person shall 
mean and include a representative appointed pursuant to this 
clause. 

 
 14.3.6 A notice appointing a proxy shall be in the following form or in 

such other form as the Board may approve - 
 
  I                                       of                                               being 

a shareholder of INVERCARGILL CITY HOLDINGS LIMITED 
hereby appoint                                                              

                          or failing him or her                                                     
  as my proxy to vote for me and on my behalf at the meeting of 

shareholders to be held on the                      day of                                               
  20     , and at any adjournment thereof (or at any meeting of 

the company that may be held within               months from the 
date hereof). 

 
  Signed  this                          day of                                 20   . 
 
  This form is to be used in favour of/against the resolution 

(strike out the inappropriate words). 
 
  Unless otherwise instructed the proxy will vote or abstain from 

voting as he or she thinks fit. 
 
 14.3.7 The company shall not issue any proxy form with a proxy 

named therein either by name or by reference to an office 
which he or she may hold, but the company may indicate in a 
footnote that certain persons are willing to act as a proxy if a 
shareholder desires to appoint any of them and the company 
may set out on any proxy form issued by the company the 
names of the Directors for the time being of the company. 

 
 14.3.8 A vote given in accordance with the terms of a notice of proxy 

shall be valid notwithstanding the previous death or insanity of 
the principal or revocation of the proxy or of the authority under 
which the proxy is given or the transfer of the share in respect 
of which the proxy is given, if no intimation in writing of such 
death, insanity, revocation, or transfer has been received by 
the company at the office before the commencement of the 
meeting or adjourned meeting at which the proxy is used or 
has been handed to the chairperson of the meeting before the 
vote is given. 

 
 14.3.9 A proxy shall (to the extent that the subject matter of the 

relevant resolution reasonably permits) allow the shareholders 
to instruct the proxy to vote either for or against any resolution. 
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14.4 Votes of Joint Holders 

 
 Where 2 or more persons are recorded in the register as the holder of 

a share, the vote of the person named first in the register and voting on 
a resolution will be accepted to the exclusion of the votes of the other 
joint holders. 

 

14.5 Unpaid Calls 

 
 If a sum due to the company in respect of a share has not been paid, 

that share may not be voted at a shareholders' meeting other than at a 
meeting of an interest group. 

 

15. Appointment and Removal 

 

15.1 Number of Directors 
 

Subject to clause 15.9 the minimum number of directors (other than 
alternate directors) shall be four (4) and the maximum number of 
directors  (other than alternate directors) shall be eight (8) of whom at 
least two (2) shall be persons who are neither members of the 
Invercargill City Council nor persons employed by the Invercargill City 
Council.   The shareholders may change the minimum and maximum 
number of directors by special resolution.  If a director who is not a 
member or employee of the Invercargill City Council subsequently 
becomes a member or employee of the Invercargill City Council that 
director shall forthwith resign as a director of the company. 

 

15.2 Existing Directors 

 
 The persons holding office as directors of the company on adoption of 

this constitution continue in office and are deemed to have been 
appointed as directors pursuant to this constitution.  Similarly the 
chairperson of the board continues in office and is deemed to have 
been appointed as chairperson pursuant to this constitution.  

 

15.3 Appointment and Removal by Notice 
 
 15.3.1  Subject to Clauses 15.2 and 15.4 the directors are the persons 

appointed from time to time and for such length of time as the 
shareholders by a notice in writing signed by the holders of the 
majority of the ordinary shares and who have not been 
removed, resigned or disqualified from office under this 
constitution. 

 
 15.3.2  A director may be removed from office at any time by a notice 

in writing signed by the holders of the majority of the ordinary 
shares. 
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 15.3.3  A notice given under Clauses 15.3.1 or 15.3.2 takes effect 
upon receipt of it at the registered office of the company 
(including the receipt of a facsimile copy) unless the notice 
specifies a later time at which the notice will take effect. The 
notice may comprise one or more similar documents 
separately signed by shareholders giving the notice. 

 
 15.3.4 If any director shall be a duly elected member or employee of 

the Invercargill City Council and shall cease to hold such office 
they shall offer their resignation as director to the company 
within one month of their ceasing to hold office.  A director so 
offering their resignation shall hold office until the dissolution or 
adjournment of the meeting at which their successor is 
appointed or they are re-appointed.  All such directors shall be 
eligible for re-appointment. 

 
 15.3.5  A director holds office until his or her retirement, 

disqualification or removal in accordance with this constitution. 
 

15.4 Appointment and Removal of Directors by Resolution  
 
 15.4.1  In addition to the appointment or removal of directors under 

Clauses 15.3.1 and 15.3.2 a director may be appointed or 
removed from office by an ordinary resolution. 

 
 15.4.2  A resolution to appoint two or more directors may be voted on 

as one resolution without each appointment being voted 
individually. 

 
 15.4.3  A notice of meeting at which the removal of a director will be 

considered must state that the purpose of the meeting is the 
removal of the director. 

 

15.5 Disqualification and Removal 

 
 The office of director is vacated if the person holding that office: 
 
 15.5.1 Is removed under clause 15.3 or clause 15.4.1; or 
 
 15.5.2 Resigns in writing and is not reappointed in accordance with 

this constitution, or 
 
 15.5.3 Becomes disqualified from being a Director pursuant to 

section 151 of the Act; 
 
 15.5.4 Dies; 
 
 15.5.5 Is prohibited by the Companies Act 1993 from being a Director 

or would be so prohibited but for the repeal of that statute. 
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15.6 Shareholding Qualification 

 
 A Director is not required to hold shares. 
 

15.7 Alternate Directors 
 
 15.7.1  Every director may (with the consent of the majority 

shareholder) by notice given in writing to the company, appoint 
any person (including any other director) to act as an alternate 
director in the director's place either generally or in respect of a 
specified meeting or meetings during the director's absence or 
inability to act as a director and at the director's discretion (or if 
required by the majority shareholder) by notice in writing to the 
company, to remove the director's alternate director. On any 
such appointment being made the alternate director may, while 
acting in the place of the director, represent, exercise and 
discharge all the powers, rights, duties and privileges (but not 
including the right of acting as chairperson and signing board 
resolutions) of the director appointing the alternate director and 
is subject in all respects to the same terms and provisions as 
that director except as regards remuneration and except as 
regards the power to appoint an alternate director under this 
constitution.  For the purpose of establishing a quorum of the 
board an alternate director is deemed to be the director 
appointing him or her.   

 
 15.7.2 An alternate director may attend and vote at meetings of the 

board in accordance with and subject to clause 15.7.1 if the 
director that has appointed the alternate director is absent from 
the meeting. 

 
 15.7.3 An alternate shall be entitled to notices of meetings of directors 

and any paper minutes or documents sent to directors in the 
circumstances specified in clause 18.2.5, but not otherwise. 
The notice of appointment of an alternate director should 
include an address for service of notice of meetings of 
directors. Failure to give an address will not invalidate the 
appointment but notice of meetings of the board need not be 
given to the alternate director until an address is provided to 
the company. 

 
 15.7.4 The appointment of an alternate director terminates 

immediately if the director who appointed him or her ceases to 
be a director. 

 

15.8 Expenses 
 
 The Directors may repay to any Director all such reasonable expenses 

as he may incur in attending and returning from meetings of the 
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Directors or of any committee of the Directors or general meetings or 
otherwise in or about the business of the company. 

 

15.9 Continuing Directors 
  
 In the event that the requirements of clause 15.1 as to the number or 

identity of directors is breached and no resolution of the holders of the 
majority of shares has been passed to remedy such breach, the 
remaining directors may appoint such persons as they deem fit and 
who are not otherwise disqualified as directors to remedy such breach.  
The continuing directors will continue to comprise the board 
notwithstanding any vacancy in the number of directors but if their 
number is reduced below the number fixed by or pursuant to this 
constitution as the minimum number of directors, the continuing 
directors will comprise the board only for the purpose of increasing the 
number of directors to the minimum number or for summoning a 
general meeting of the company. 

 

16. Indemnity and Insurance 

 

16.1 Indemnity of Directors and Employees 
 
 16.1.1  The Board shall cause the company to indemnify a Director or 

employee of the company or a related company for costs 
incurred by him or her in any proceeding: 

 
  (a) That relates to liability for any act or omission in his or her 

capacity as a Director or employee; and 
 
  (b) In which judgment is given in his or her favour or in which 

he or she is acquitted, or which is discontinued. 
 
 16.1.2 The Board shall cause the company to indemnify a Director or 

an employee of the company or a related company in respect 
of: 

 
  (a) Liability to any person other than the company or a 

related company for any act or omission in his or her 
capacity as a Director or employee; or 

 
  (b) Costs incurred by the Director or employee in defending 

or settling any claim or proceeding relating to any liability 
under paragraph 16.1.1 above; 

 
 not being: 
 
  (c) Criminal liability; or 
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  (d) Liability for the breach of section 131 (Director's duty to 
act in good faith and in the best interests of the 
company); or 

 
  (e) Liability for breach of any fiduciary duty owed to the 

company or related company. 
 

16.2 Insurance of Directors and Employees 
 
 16.2.1 The Board may, subject to section 162 of the Act, cause the 

company to effect insurance for Directors and employees of 
the company or a related company in respect of:  

 
  (a) Liability, not being criminal liability, for any act or omission 

in his or her capacity as a Director or employee; or 
 
  (b) Costs incurred by such Directors or employees in 

defending or settling any claim or proceeding relating to 
any such liability; or 

 
  (c) Costs incurred by a Director or employee in defending 

any criminal proceedings in which he or she is acquitted. 
 
 16.2.2 The Directors who vote in favour of authorising the effecting of 

insurance under clause 16.2.1 must sign a certificate stating 
that, in their opinion, the cost of effecting the insurance is fair 
to the company. 

 
 16.2.3 The Board must ensure that particulars of any indemnity given 

to, or insurance effected for, any Director or employee of the 
company or related company are forthwith entered in the 
interests register. 

 

16.3 Definitions 

 
 For the purpose of this clause 16, "Director" includes a former Director 

and "employee" includes a former employee. 
 

17. Powers and Duties of the Board 

 

17.1 Powers of the Board 
 
 17.1.1 Subject to clause 17.1.2 and any restrictions in the Act or this 

constitution, the business and affairs of the company must be 
managed by or under the direction or supervision of the Board. 

 
 17.1.2 The Board has, and may exercise, all the powers necessary for 

managing, directing and supervising the management of the 
business and affairs of the company except to the extent that 
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this constitution or the Act expressly requires those powers to 
be exercised by the shareholders or any other person. 

 
 17.1.3 Notwithstanding anything to the contrary herein contained, the 

directors shall not without the prior approval of the shareholder 
in general meeting, approve: 

 
  (a) Any major transaction in any other company or 

organisation if such transaction would constitute a Major 
Transaction for the Company if being undertaken by the 
Company. 

 
  (b) Any changes in the Constitution/Constituent documents 

of any such company or organisation or any resolution for 
amalgamation or liquidation, or event of similar effect of 
such company or organisation. 
 

  (c) The issue or allotment of shares or other voting securities 
in any such company or organisation and any increase or 
reduction in the capital of such company or organisation. 

 
  (d) The directors, upon receiving a request for approval of a 

major transaction or other event set out in (b) or (c) 
above from any other company or organisation shall 
consider such request and either decline such request in 
which event the directors shall not be required to obtain 
the approval of the shareholder in general meeting or 
recommend such major transaction or other event (as the 
case may be) to the shareholder in general meeting. 

 
  (e) Reference to company or organisation shall include 

Related Companies. 
 

17.2 Delegation by Board 
 
 17.2.1 The Board may delegate to a committee of Directors, a 

Director, an employee of the company, or any other person any 
one or more of its powers, other than the powers referred to in 
the following sections of the Act: 

 
  (a) Section 23(1)(c) (change of company name); 
 
  (b) Section 42 (issue of other shares); 
 
  (c) Section 44 (shareholder approval for the issue of shares); 
 
  (d) Section 47 (consideration for the issue of shares); 
 
  (e) Section 52 (distributions); 
 



44 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

  (f) Section 54 (shares in lieu of dividends); 
 
  (g) Section 55 (shareholder discounts); 
 
  (h) Section 60 (offers to acquire shares); 
 
  (i) Section 61 (special offers to acquire shares); 
 
  (j) Section 63 (stock exchange acquisitions subject to prior 

notice to  shareholders); 
 
  (k) Section 65 (stock exchange acquisitions not subject to 

prior notice to shareholders); 
 
  (l) Section 69 (redemption of shares at the option of the 

company); 
 
  (m) Section 71 (special redemptions of shares); 
 
  (n) Section 76 (provision of financial assistance); 
 
  (o) Section 78 (special financial assistance); 
 
  (p) Section 80 (financial assistance not exceeding 5 per cent 

of shareholders'  funds); 
 
  (q) Section 84(4) (transfer of shares); 
 
  (r) Section 187 (change of registered office); 
 
  (s) Section 193 (change of address for service); 
 
  (t) Section 221 (manner of approving an amalgamation 

proposal); 
 
  (u) Section 222 (short form amalgamations); 
 
 17.2.2 The proceedings of any committee shall be regulated in the 

same fashion as is provided in this constitution for meetings of 
the Board except as varied in this clause 17.2. 

 
 17.2.3 The Board is responsible for the exercise by any delegate of a 

power delegated under this clause 17.2 as if the power had 
been exercised by the Board, unless the Board: 

 
  (a) Believed on reasonable grounds at all times before the 

exercise of the power that the delegate would exercise 
the power in conformity with the duties imposed on the 
Directors by the Act and this constitution;  and 

 



45 

X:\Client Files\96490\17\Constitution ICHL_710768.1.doc 

  (b) Has monitored, by means of reasonable methods 
properly used, the exercise of the power by the delegate. 

 
 17.2.4 A committee may elect a chairperson of its meetings.  If no 

such chairperson is elected or if at any meeting the 
chairperson is not present within five minutes after the time 
appointed for the holding of the meeting the members of the 
committee present may choose one of their number to be 
chairperson of the meeting. 

 
 17.2.5 Questions arising at any meeting shall be determined by a 

majority of votes from the Directors present and in the case of 
an equality of votes the chairperson shall not have a second or 
casting vote unless expressly given such vote in the resolution 
of the Directors delegating the powers to the committee. 

 
 17.2.6 The Board may at any time appoint any person whether 

nominated directly or indirectly by the Directors by power of 
attorney to be the attorney or attorneys of the company for 
such purposes and with such powers, authorities and 
discretions (not exceeding those exercisable by the Directors 
under this constitution) for such period subject to such 
conditions as they may think fit and any such powers of 
attorney may contain such provisions for the protection and 
convenience of persons dealing with any such attorney as the 
Directors may think fit and may also authorise any such 
attorney to delegate all or any of the powers authorities and 
discretions vested in him. 

 

17.3 Directors to Act in Good Faith 
 
 17.3.1 Subject to this clause 17.3, a Director, when exercising powers 

or performing duties, must act in good faith and in what the 
Director believes to be the best interests of the company. 

 
 17.3.2 If the company is a wholly-owned subsidiary, a Director may 

(when exercising powers or performing duties as a Director), 
act in a manner which he or she believes is in the best 
interests of the company's holding company even though it 
may not be in the best interests of the company. 

 
 17.3.3 If the company is a subsidiary (but not a wholly-owned 

subsidiary), a Director may, when exercising powers or 
performing duties as a Director, with the prior agreement of the 
shareholders (other than its holding company), act in a manner 
which he or she believes is in the best interests of the 
company's holding company even though it may not be in the 
best interests of the company. 
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 17.3.4 If the company is carrying out a joint venture between its 
shareholders, the Director may, when exercising powers or 
performing duties as a Director in connection with the carrying 
out of the joint venture, act in a manner which he or she 
believes is in the best interests of a shareholder or 
shareholders, even though it may not be in the best interests of 
the company. 

 
 17.3.5 Nothing in this clause 17.3 limits the power of a Director to 

make provision for the benefit of employees of the company in 
connection with the company ceasing to carry on the whole or 
part of its business. 

 

17.4 Major Transactions 

 
 The Board may not procure or permit the company to enter into a 

major transaction unless the transaction is: 
 
 17.4.1 Approved by a special resolution; or 
 
 17.4.2 Made contingent on approval by a special resolution. 
 

18. Proceedings of the Board 

 

18.1 Chairperson 
 
 18.1.1 The Directors may elect one of their number as chairperson of 

the Board  
 
 18.1.2 The Director elected as chairperson holds that office until he or 

she ceases to be a Director or the Directors elect a chairperson 
in his or her place. 

 
 18.1.3 If no chairperson so appointed, or if at a meeting of the Board 

the chairperson is not present within 5 minutes after the time 
appointed for the commencement of the meeting, the Directors 
present may choose one of their number to be chairperson of 
the meeting. 

 

18.2 Notice of Meeting 
 
 18.2.1 A Director or, if requested by a Director to do so, an employee 

of the company, may convene a meeting of the Board by giving 
notice in accordance with this clause 18.2. 

 
 18.2.2 Not less than 2 days notice of a meeting of the Board must be 

given to every Director who is in New Zealand. The notice must 
include the date, time and place of the meeting and the matters 
to be discussed. 
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 18.2.3 Any irregularity in the notice of a meeting is waived if all 
Directors entitled to receive notice of the meeting attend the 
meeting without protest as to the irregularity. 

 
 18.2.4 Notice of a meeting may be given by any means, including by 

telephone. Notice given by a letter addressed to a Director at 
his or her last known residential address will be deemed to 
have been given on the day following the day the letter is 
posted. 

 
 18.2.5 It is not necessary to give notice of a meeting of the Board to 

any Director for the time being absent from New Zealand but if 
a Director is resident outside New Zealand, or to the 
knowledge of the company is temporarily absent from New 
Zealand, and the Director has appointed an Alternate Director 
under the provisions of this constitution, notice must (subject to 
clause 15.7) be given to the Alternate Director. 

  

18.3 Method of Holding Meetings 

 
 A meeting of the Board may be held either: 
 
 18.3.1 By a number of Directors sufficient to form a quorum, being 

assembled together at the place, date, and time appointed for 
the meeting; or 

 
 18.3.2 By means of audio, or audio and visual communication, by 

which all the Directors participating in the meeting and 
constituting a quorum, can simultaneously hear each other 
throughout the meeting. 

 

18.4 Quorum 
 
 18.4.1 A quorum for a meeting of the board is a majority of the 

directors.  If a quorum is not present within 30 minutes after the 
time appointed for a meeting of the board, the meeting will be 
adjourned automatically until the same day in the following 
week at the same time and place.  If at the adjourned meeting 
a quorum is not present within 30 minutes from the time 
appointed for the meeting, the directors present will constitute 
a quorum. 

 
 18.4.2 No business may be transacted at a meeting of Directors if a 

quorum is not present. 
 
 18.4.3 In accordance with clause 15.7 an Alternate Director present at 

a meeting shall be included for the purpose of establishing a 
quorum. 
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18.5 Voting 
 
 18.5.1  Subject to clause 18.5.4 every Director has one vote. 
 
 18.5.2 The chairperson does have a casting vote. 
 
 18.5.3 A resolution of the board is passed if it is agreed to by all 

directors present without dissent or if a majority of the votes 
cast on it are in favour of it. 

 
 18.5.4 A Director present at a meeting of the Board is presumed to 

have agreed to, and to have voted in favour of, a resolution of 
the Board, unless he or she expressly dissents from (or votes 
against) the resolution at the meeting. 

 
 18.5.5 A Director may vote in respect of any transaction in which the 

Director is interested and if the Director does so the Director's 
vote will be counted and the Director will be counted in the 
quorum present at the meeting. 

 
 18.5.6 An Alternate Director may attend and vote at meetings of the 

Board in accordance with and subject to clause 15.7.1 if the 
Director that has appointed the Alternate Director is absent 
from the meeting. 

 

18.6 Minutes 

 
 The Board must ensure that full and accurate minutes are kept of all 

proceedings at meetings of the Board. 
 

18.7 Unanimous Resolution 
 
 18.7.1 A resolution in writing, signed or assented to by all Directors 

then entitled to receive notice of a Board meeting, is as valid 
and effective as if it had been passed at a meeting of the 
Board duly convened and held. 

 
 18.7.2 Any such resolution may consist of several documents 

(including facsimile or other similar means of communication) 
in like form each signed or assented to by one or more 
Directors. 

 
 18.7.3 A copy of any such resolution must be entered in the minute 

book of Board proceedings. 
 

18.8 Other Proceedings 

 
 Except as provided in this clause 18 the Board may regulate its own 

procedure. 
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18.9 Alternate Directors 
 
 It is not necessary to give notice of a meeting of the Board to any 

Director for the time being absent from New Zealand but if a Director is 
resident outside New Zealand, or to the knowledge of the company is 
temporarily absent from New Zealand and an Alternate Director has 
been appointed for that Director under the provisions of this 
constitution, notice must (subject to clause 15.7.3) be given to the 
Alternate Director. 

 

18.10 Defects in Appointment 
 
 All acts done by the meeting of the Directors or any person acting as a 

Director shall notwithstanding that it afterwards be discovered that 
there was some defect in the appointment of any such Director or 
person acting as a Director or that they or any of them were 
disqualified be as valid as if every such person had been duly 
appointed and was qualified to be a Director. 

 

19. Interested Directors 

 

19.1 Authority to Remunerate Directors 
 
 19.1.1 The Board may authorise: 
 
  (a) The payment of remuneration (or the provision of other 

benefits) by the company to a Director for his or her 
services as a Director (or in any other capacity), or by way 
of compensation for loss of office; 

 
  (b) The making of loans by the company to a Director; 
 
  (c) The giving of guarantees by the company for debts 

incurred by a Director; or 
 
  (d) The entering into of a contract to do any of the things set 

out in subclauses (a) - (c) (inclusive) of this clause 19.1.1: 
 
  if the Board is satisfied that to do so is fair to the company and 

has obtained the consent in writing of the majority shareholder. 
 
 19.1.2 The payment of remuneration (or the giving of any other 

benefit) to a Director in accordance with a contract authorised 
pursuant to clause 19.1.1 need not be separately authorised by 
the Board. 

 
 19.1.3 The Board must ensure that forthwith after authorising any 

payment, loan, guarantee, or contract under clause 19.1.1, 
particulars are entered in the interests register. 
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 19.1.4 The Directors who vote in favour of authorising a payment, 
loan, guarantee or contract under clause 19.1.1 must sign a 
certificate stating that, in their opinion, the making of the 
payment or loan or the giving of the guarantee, or the entering 
into of the contract is fair to the company. Grounds for that 
opinion must also be stated in the certificate. 

 

19.2 Other Offices with Company Held by Director 
 
 19.2.1 Any Director may act by himself or herself, or by the Director's 

firm in a professional capacity for the company; and the 
Director or the Director's firm will be entitled to remuneration for 
professional services as if the Director were not a Director. 
Nothing in this clause authorises a Director or the Director's 
firm to act as auditor for the company. 

 
 19.2.2 A Director may hold any other office or place of profit under the 

company (other than the office of auditor) in conjunction with 
the Director's office of Director, for such period and on such 
terms (as to remuneration and otherwise) as the Board may 
determine. 

 
 19.2.3 Provided that a Director has disclosed his or her interest(s) 

pursuant to clause 19.3, a Director is not disqualified by virtue 
of his or her office from entering into any transaction with the 
company. Any such transaction will be valid and enforceable to 
the same extent if he or she were not a Director and not in a 
fiduciary relationship with the company. 

 

19.3 Notice of Interest to be Given 
 
 19.3.1 A Director must, forthwith after becoming aware of the fact that 

he or she is interested in a transaction or proposed transaction 
with the company, cause to be entered in the interests register, 
and, if the company has more than one Director, disclose to 
the Board of the company: 

 
  (a) If the monetary value of the Director's interest is able to 

be quantified, the nature and monetary value of that 
interest; or 

 
  (b) If the monetary value of the Director's interest cannot be 

quantified, the nature and extent of that interest. 
 
 19.3.2  For the purposes of clause 19.3.1, a general notice entered in 

the interests register or disclosed to the Board to the effect that 
a Director is a shareholder, Director, officer or trustee of 
another named company or other person and is to be regarded 
as interested in any transaction which may, after the date of 
the entry or disclosure, be entered into with that company or 
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person, is a sufficient disclosure of interest in relation to that 
transaction. 

 

20. Managing Directors 

 

20.1 Appointment and Dismissal 
 
 20.1.1 The Board may from time to time appoint one or more of their 

body to the office of managing Director or managing Directors 
of the company, either for a fixed term or an indefinite term. 

 
 20.1.2 Every managing Director is liable to be dismissed or removed 

by a resolution of the Board. The Board may enter into any 
agreement on behalf of the company with any person who is or 
is about to become a managing Director with regard to the 
length and conditions of the managing Director's employment. 
The remedy of any such person for any breach of the 
agreement will be in damages only and the managing Director 
will not have a right or claim to continue in office as managing 
Director contrary to the will of the Board. 

 

20.2 Termination of Employment 

 
 A managing Director is, subject to the terms of any contract, subject to 

the same provisions as regards resignation, removal and 
disqualification as the other Directors. If the managing Director ceases 
to hold the office of Director for any reason, the managing Director will 
immediately cease to be a managing Director. 

 

21. Liquidation 

 

21.1 Distribution of Surplus Assets 
 
 21.1.1 Subject to the terms and conditions upon which any class of 

shares may have been issued, upon liquidation the surplus 
assets of the company shall be distributed among the holder or 
holders of shares in proportion of the number of shares held by 
them respectively less any amounts of the issue price for such 
shares which remains outstanding subject to clause 21.2. 

 
 21.1.2 In this clause 21.1 “surplus assets” means the assets in the 

hand of the liquidator after the payment of all the debts and 
liabilities of the company including all the costs of the winding 
up. 

 

21.2 Tenders 
  
 21.2.1 Upon liquidation of the company and subject to the rights of 

creditors, the shareholders shall be entitled to bid or to submit 
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tenders for any of the plant, equipment and other assets of the 
company.   

 
21.2.2 Notwithstanding the foregoing, the liquidator shall be at liberty to 

sell all or any part of the plant, equipment or other assets by 
private treaty, private or public auction or by tender and to divide 
the plant, equipment and other assets into such lots as the 
liquidator thinks most advantageous for the realisation of the 
company’s assets and to accept a bid for all or any of the plant, 
equipment or other assets or for two or more lots even though a 
higher bid may have been made for one lot or more items in any 
lot if the liquidator is satisfied in his or her or their absolute 
discretion that by so doing the total amount realised is likely to 
be increased, provided however that the liquidator shall not sell 
any plant, equipment or other assets. 

 

22. Accounts 
 

22.1 Books to be Kept 
 
 22.1.1 The directors shall cause proper books of account to be kept 

with respect to all sums of money received and expended by 
the company and the matters in respect of which the receipt 
and expenditure takes place and with respect to the assets and 
liabilities of the company. 

 
 22.1.2 The books of account shall be kept at the registered office or, 

subject to the Act, at such other place or places as the 
directors think fit and shall always be open to inspection by any 
director. 

 
 22.1.3 The directors shall from time to time determine whether and to 

what extent and at what times and places and under what 
conditions or regulations the accounts and books of the 
company, or any of them, shall be open to the inspection of 
members not being directors, and no member (not being a 
director) shall have any right of inspecting any account or book 
or papers of the company except as conferred by statute or 
authorised by the directors. 

 
 22.1.4 The directors shall at all times comply with the provisions of the 

Financial Reporting Act 1993. 
 

22.2 Statement of Intent 
 
 22.2.1 The board of the company shall deliver to members, a 

Statement of Intent in accordance with the requirements set 
out in sections 64(1) and (4) LGA 2002, and shall otherwise 
comply with the requirements of the LGA 2002 in respect of 
Statements of Intent. 
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 22.2.2 The Statement of Intent shall comply with the provisions of 

clause 9 of Schedule 8, LGA 2002. 
  

22.3 Accounts to be Prepared 
 
 22.3.1 Within two (2) months after the end of the first half of each 

financial year of the company, the board shall deliver to 
members a record of the company’s operations during that half 
year.  The report shall include the information required to be 
included by its Statement of Intent. 

 
 22.3.2 Within three (3) months after the end of each financial year of 

the company, the board shall deliver to the members and make 
available to the public, the following: 

 
  (a) A report of the operations of the company during that 

year.  The report must include the information required to 
be included by Sections 68 and 69 LGA 2002 and its 
Statement of Intent; 

 
  (b) Audited Consolidated Financial Statements for the 

financial year in respect of the company and its 
subsidiaries (if any);  

 
  (c) The Auditors report on those Financial Statements and 

the performance targets and other measures by which 
performance has been judged in relation to the 
objectives; and 

 
  (d) The audited Financial Statements shall be prepared in 

accordance with generally accepted accounting practice. 
 
 22.3.3 Every report under clause 22.3.2 shall: 
 
  (a) Contain such information as is necessary to enable an 

informed assessment of the operations of the company 
and its subsidiaries (if any) including a comparison of the 
performance of the company and its subsidiaries (if any) 
with any relevant Statement of Intent and an explanation 
of any material variances, between that performance and 
the Statement of Intent; and 

 
  (b) State the dividend, if any, authorised to be paid or the 

maximum dividend proposed to be paid by the company 
for its equity securities (other than fixed interest 
securities) for the financial year to which the report 
relates. 
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22.4 Audit 
 
 Notwithstanding any other provision of this constitution the Auditor of 

the company shall be appointed in accordance with Section 70 LGA 
2002 . 

 


